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After P failed to file a tinely return for tax
year 2005, R determned a deficiency and additions to
tax under sec. 6651(a)(1l) and (2), I.R C, for failure
to file ontinme and failure to pay on tine,
respectively, and an addition to tax under sec.
6654(a), |I.R C., for failure to pay estimated tax. P
subsequent|ly prepared and filed a joint return for tax
year 2005 showi ng no deficiency but claimng an
over paynent derived from carryovers of unused
overpaynents fromprior years and requested a refund.
R conceded the deficiency and additions to tax but
denied the refund claim arguing that credits for
unused overpaynments for prior years were barred by the
statute of limtations.

Held: P is not entitled in these proceedings to a
refund for tax year 2005 on account of a cl ai ned
over paynment arising fromunused overpaynents for prior
years because the tineliness of the clainms for credit
for the unused overpaynents is in dispute.
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Hel d, further, the Court has no jurisdiction to
consider the tineliness of the clains for credit for
unused overpaynents for tax years not properly before
it.

Gerald L. Brantley and Wlliam R Leighton, for petitioner.

Jeffrey D. Heiderscheit and T. Richard Sealy |11, for

respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition
for redeterm nation of an all eged 2005 Federal incone tax
deficiency, additions to tax under section 6651(a)(1l) for failure
to file on tinme and section 6651(a)(2) for failure to pay on
time, and an addition to tax under section 6654(a) for failure to
pay estimated tax.! Respondent has conceded the deficiency and
the additions to tax. The sole issue for decision is whether
petitioner is entitled to a refund resulting froma cl ai ned
over paynment that arises fromunused overpaynents from prior
years. Taking and receiving credit for the clained overpaynents,

according to respondent, is barred by the statute of limtations.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended and in effect for the
t axabl e year at issue.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Texas at the tinme he filed the petition.

Petitioner, who received an MB. A in finance fromthe
University of North Dakota in 1975, is self-enployed as an
i nvest ment advi ser and specializes in selling nortgage-backed
securities. Petitioner holds licenses to sell insurance,
commodities, futures, and securities. He provides his investnent
services through firnms that are nenbers of the National Futures
Association, the futures industry’s regulatory authority.

Petitioner is married, and his wife is enployed and has
income tax withheld fromher incone. Petitioner and his wife
make estimated tax paynents toward their tax liabilities.

Petitioner has exhibited a pattern, going back to at | east
2000, of late filing of inconme tax returns that is, in part, a
result of financial transactions which tend to cause carryovers
to subsequent tax years. Petitioner did not tinely file his
i ndi vidual inconme tax returns for tax years 2002, 2003, 2004, and
2005, even after taking into consideration the extensions of tine
to file to Cctober 15 of the foll ow ng year which were granted as

to each of the four returns.
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Though he received an extension of tinme until October 15,
2006, to file his 2005 return, petitioner failed to nmake such a
filing for over a year after that date. On April 24, 2007,
respondent mailed to petitioner a notice of an absence of any
record of petitioner’s 2005 return having been received. On
Septenber 3, 2007, respondent filed a substitute for return for
petitioner’s 2005 tax year. Finally, on Decenber 14, 2007,
respondent issued petitioner a statutory notice of deficiency
determ ning an all eged incone tax deficiency for tax year 2005 of
$223,688 and the followi ng additions to tax: $50,123.93 under
section 6651(a)(1) for failure to file on tinme; $21,163. 44 under
section 6651(a)(2) for failure to pay on tine; and $8,931.72
under section 6654(a) for failure to pay estinmated tax.

Petitioner tinely filed a petition with this Court on
March 12, 2008, requesting a trial in San Antonio, Texas. In the
petition, petitioner disputed the asserted deficiency and argued
t hat respondent had “failed to include a pre-paynment credit in
t he amount of $172,083.07, and deductions, expenses, credits and
other tax benefits that Petitioner is entitled to”. The petition
further stated that a “joint return is being prepared’” and
prom sed that when such returnis filed, “it will show an
over paynent of incone tax, not a deficiency”.

Petitioner eventually submtted a joint incone tax return

for tax year 2005, bearing a signature date of April 8, 2008, to
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respondent’s counsel sonetine after April 7, 2008. The return
showed a total Federal incone and self-enploynent tax liability
for 2005 of $177,864.44 and an overpaynent of $171,081.59, all of
whi ch petitioner requested be refunded to him This overpaynent
arises, in part, because of a clained paynent of $281, 083. 07,
consisting of “2005 estimated tax paynents and an anount applied
from 2004 return”. Respondent has accepted this return as filed,
“aside from paynent credits carried forward fromprior years”,
and conceded “that Petitioner has no tax deficiency for tax year
2005. Accordingly, Petitioner is not liable for additions to tax
for tax year 2005 under I. R C 88 6651 or 6654.” A trial was
held in San Antoni o, Texas, on February 25, 2009, to determ ne
whet her petitioner is entitled to a refund of the alleged
over paynment of $171,081.59 as shown on his delinquent 2005 tax
return.
OPI NI ON

At the trial and in his posttrial briefs and other filings
petitioner traces the clainmed paynent of $281,083.07 to unused
credits fromtax years 2002, 2003 and 2004. Respondent
acknow edges that “Petitioner’s tax paynents made toward his 2004
tax year * * * may be clained” but argues that credit for
overpaynments relating to tax years 2002 and 2003 is now barred by
the period of Iimtations prescribed in section 6511(b), the so-

cal |l ed | ookback rule. Respondent clains that “Petitioner filed a
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joint return for 2002 on April 7, 2008” and for 2003 on February
15, 2008. |If the 2002 and 2003 tax returns were in fact filed on
t hese dates, section 6511(b)(2)(A wll apply. That section
[imts the “amunt of the credit” to an anmpbunt not to “exceed the
portion of the tax paid within * * * 3 years plus the period of
any extension of tinme for filing the return.” That limtation
woul d deny petitioner any credit for paynents made towards, and
in excess of, his 2002 and 2003 tax liability.?2

Petitioner disagrees with respondent on when he filed his
2002 and 2003 returns. Petitioner clains he “filed his 2002 Form
1040 on February 10, 2006, a date wthin three years of the due
date” and “his 2003 Form 1040 on Septenber 10, 2007, a date
within three years of the due date”. |If petitioner is correct
about the dates when these two returns were filed, then the
entire anmount of overpaynent in each of the tax years 2002 and
2003 woul d be available as a credit in tax year 2005, since both
the 2002 and 2003 returns requested the respective overpaynent to
be carried forward to the succeedi ng year.

The di sagreenent between respondent and petitioner on the
filing dates for petitioner’s 2002 and 2003 returns results from

their dispute over what constituted the filing of those returns.

2Because petitioner does not claimto have made any paynents
Wi th respect to his tax years 2002 and 2003 after the respective
dates on which the returns for those years were originally due,
the 2-year | ookback period of sec. 6511(b)(2)(B) would al so not
hel p him
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Petitioner admits that he “did not mail his 2002 Form 1040 to the
|RS”. Instead, petitioner states that he “delivered his 2002
Form 1040 to I RS Agent Cutierrez on Septenber 16, 2005".
Simlarly, “Petitioner did not mail his 2003 Form 1040 to the
IRS”. Rather, “he delivered it to the office of I RS Agent
GQutierrez.” Respondent contends that “even if Petitioner had
hand-delivered his returns as he alleges, that hand-delivery
woul d not have constituted filing within the nmeani ng of the
I nt ernal Revenue Code”.

Petitioner urges us to find that his 2002 and 2003 returns
“were filed when he hand-carried themto agents of the IRS as
instructed. Moreover, he delivered each return within three
years of the due date (including extensions). Hence, Petitioner
is entitled to refund of the overpaynent clainmed on his 2005 Form
1040.” Respondent, on the other hand, points out that “The
cl ai med overpaynent in question is in fact derived from
carryovers of overpaynents fromprior tax years. Wthout
over paynents in those prior, non-petitioned tax years, there can
be no carryover to the petitioned year.” Respondent asserts that
we have “no jurisdiction to determ ne the existence of or
refundability of any overpaynents due to Petitioner for any year
ot her than 2005”".

W agree with respondent. W are a court of limted

jurisdiction and nmay exercise our jurisdiction only to the extent
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provi ded by Congress. See sec. 7442; see also GAF Corp. & Subs.

v. Comm ssioner, 114 T.C 519, 521 (2000). Qur jurisdiction to

redetermne a deficiency is prem sed on the issuance of a valid
notice of deficiency followed by a tinely filing of a petition.

See GAF Corp. & Subs. v. Conm ssioner, supra at 521. Once

validly exercised, our “jurisdiction extends to the entire
subject matter of the correct tax for the taxable year”, Naftel

v. Comm ssioner, 85 T.C 527, 533 (1985), including the

t axpayer’s claimof an overpaynent of tax, see sec. 6512(b)(1).
However, section 6512(b)(3) circunscribes the grant of our refund
jurisdiction under section 6512(b)(1) by the | ookback rule of

section 6511(b). Allen v. Conmm ssioner, 99 T.C. 475, 476-477

(1992), affd. wi thout published opinion 23 F.3d 406 (6th Cr
1994).

In determning the correct tax for the taxable year, section
6214(b) allows us to “consider such facts with relation to the
taxes for other years * * * as may be necessary”, but explicitly
deprives us of “jurisdiction to determ ne whether or not the tax
for any other year * * * has been overpaid or underpaid.”

We have previously construed section 6214(b) as granting us
the authority for “conputing, as distinguished from
‘determning,’ the correct tax liability for a year not in issue
when such a conputation is necessary to a determ nation of the

correct tax liability for a year that has been placed in issue.”
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Lone Manor Farns, Inc. v. Comm ssioner, 61 T.C 436, 440 (1974),

affd. w thout published opinion 510 F.2d 970 (3d Cir. 1975).
Thus, we have exercised this grant of authority in considering
adj ustnents such as net operating |osses relating to

nondeficiency years. See H Il v. Conm ssioner, 95 T.C 437

(1990); Calunet Indus., Inc. v. Conm ssioner, 95 T.C 257, 275

(1990); State Farmng Co. v. Conm ssioner, 40 T.C. 774, 783

(1963).

However, petitioner asks us to do much nore than nerely
conpute the correct tax liability for a nondeficiency year. He
exhorts us to order a refund for the deficiency year based on a
finding of an overpaynent that, in turn, results fromcrediting
overpaynents from nondeficiency years that according to
petitioner remai ned unused and for which he tinmely clained
credit. W read section 6214(b) as preventing us from doi ng so.

See Conmi ssioner v. Gooch MIling & Elevator Co., 320 U. S. 418,

420-421 (1943) (deci ded under the predecessor of present section
6214(b)).

Petitioner has not been issued a notice of deficiency
for tax year 2002, 2003, or 2004. The only tax year before us is
2005. Deciding whether petitioner may carry forward unused
over paynments fromhis tax years 2002 and 2003 to his tax year
2005 woul d require us to nake the follow ng determ nations: That

such overpaynents were in fact nade and remai ned unused; that
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petitioner’s hand delivery of his 2002 and 2003 tax returns
constituted the filing of such returns; and that such filings
were tinmely under the |ookback rule of section 6511(b). However,

the jurisdiction of this Court under section 6512(b) (1)
Wi th respect to determ ning an overpaynent is |limted
to the taxable year before the Court. Because

the * * * [years 2002 and 2003 are] not before the
Court, we have no jurisdiction to determ ne whether
petitioner * * * in fact overpaid * * * [his 2002 and
2003] taxes, and, if so, whether such overpaynent may
be credited, refunded, or applied to the * * * [2005]
tax year, which is before the Court in this proceeding.

Pat r oni k- Hol der v. Conm ssioner, 100 T.C 374, 377 (1993). W

lack jurisdiction to make the determ nations that are a
prerequisite for ruling favorably on petitioner’s claimfor
refund for tax year 2005. Therefore, we hold that petitioner is
not entitled to any refund for tax year 2005 in these
pr oceedi ngs.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate decision

will be entered.




